
 

 -1- 
14882834.1  

No. B280754 

IN THE COURT OF APPEAL 
OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT, DIVISION SIX  
 

THE PEOPLE, 
Plaintiff and Respondent, 

v. 
NOE REYES, 

Defendant and Appellant. 
 

Appeal from Ventura County Superior Court 
Hon. Nancy L. Ayers · Case No. 2015036601 

 

APPLICATION FOR LEAVE TO FILE AMICUS CURIAE 
BRIEF OF QUEEN’S BENCH BAR ASSOCIATION OF THE 

SAN FRANCISCO BAY AREA IN SUPPORT OF 
APPELLANT NOE REYES 

 

Megan Oliver Thompson (SBN 256654) 
*Josephine K. Mason (SBN 280233) 

jmason@hansonbridgett.com 
Payam A. Saljoughian (SBN 280485) 

Ann Mary Olson (SBN 293312) 
Laurel E. O’Connor (SBN 305478) 
Lauren N. Holton (SBN 319461) 

Hanson Bridgett LLP 
425 Market Street, 26th Floor 

San Francisco, California 94105 
Telephone: (415) 995-5099  

 
Kara Wild (SBN 271647) 

Erickson Arbuthnot 
2300 Clayton Road 
Concord, CA 94520 

Telephone: (510) 832-7770 
 

Attorneys for Queen’s Bench Bar Association of the San 
Francisco Bay Area



 

 -2- 
14882834.1  

No. B280754 

IN THE COURT OF APPEAL 
OF THE STATE OF CALIFORNIA 

SECOND APPELLATE DISTRICT, DIVISION SIX  
 

THE PEOPLE, 
Plaintiff and Respondent, 

v. 
 

NOE REYES, 
Defendant and Appellant. 

 
 

APPLICATION FOR LEAVE TO FILE AMICI CURIAE 
BRIEF IN SUPPORT OF APPELLANT NOE REYES 

 

Under California Rules of Court, rule 8.200(c), the Queen’s 

Bench Bar Association of the San Francisco Bay Area requests 

permission to file the attached Amicus Curiae Brief in support of 

Defendant–Appellant Noe Reyes. 

Queen’s Bench is a nonprofit voluntary membership 

organization made up of judges, lawyers, and law students in the 

San Francisco Bay Area.  Established in 1921, Queen’s Bench is 

one of the oldest women’s bar associations in the country.  

Queen’s Bench seeks to advance the interests of women in law 

and society, and to serve the professional needs of women 

lawyers, judges, and law students.  Queen’s Bench has a strong 
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and demonstrated interest in the preservation of the 

Constitutional right to equal protection of the laws. 

This appeal raises the constitutionality of the prosecutor’s 

use of his peremptory challenges to dismiss four female, Hispanic 

jurors from the jury pool.  With respect to one of those jurors, the 

prosecutor offered no legitimate explanation whatsoever; and 

with respect to another, the prosecutor offered an explanation 

that was laden with implicit gender bias, citing her marital 

status, her “position of power” as a supervisor on a nearby naval 

base, and her “terse” answers.  While the trial court appeared 

dissatisfied with the prosecutor’s explanations for dismissing 

these two women from the jury pool, the trial court nevertheless 

overruled the defense objections and proceeded to trial. 

A discriminatory peremptory challenge “violates the equal 

protection rights of those excluded from jury service[,]”1 but the 

jurors whose rights are impinged are not normally in a position to 

voice objections on their own behalves.  As a public interest 

organization dedicated to advancing civil rights and combating 

gender bias—and as a women’s bar association founded in 1921, 

                                         
1 Edmonson v. Leesville Concrete Co., Inc. (1991) 500 U.S. 

614, 618. 
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well before women won the right to serve on juries—Queen’s 

Bench is uniquely well suited to supplement the parties’ briefing 

on this topic.2 

Counsel for Amicus have reviewed the briefs filed in this 

matter and believe that this Court will benefit from additional 

briefing.  We have attempted to supplement, and not duplicate, 

the parties’ briefs. 

Other than Queen’s Bench and counsel for Queen’s Bench, 

no party or counsel for any party authored the proposed amicus 

brief in whole or part or made a monetary contribution intended 

to fund the preparation or submission of the brief. 

This application is timely.  It is being submitted within 14 

days of the September 4, 2018 filing of Appellant’s Reply Brief.  

(See Cal. Rules of Court, rule 8.200(c)(1).) 

Accordingly, Queen’s Bench respectfully requests that this 

Court accept and file the attached Amicus Curiae Brief.  

                                         
2 Cf. People v. Douglas (2018) 22 Cal.App.5th 1162, 1166, & 

fn. 2 (considering views of amici public interest organizations  
upon grant of rehearing and holding that prosecutor’s use of 
peremptory challenges to strike openly gay potential jurors 
violated the jurors’ equal protection rights). 
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AMICUS CURIAE BRIEF 

INTRODUCTION AND BACKGROUND 

Imagine being told that you are not fit to serve on a jury 

because you are a supervisor.  Or because you are divorced.  Or 

because your conversation style is not chatty.  None of those 

characteristics has anything to do with your fitness to serve—to 

impartially weigh the evidence, apply the law, and deliberate on 

a proper verdict.   

And yet, that is what happened in this case—though not 

uniformly.  The prosecutor did not question male prospective 

jurors’ competence simply because they were supervisors, 

divorced, or taciturn.  But a female juror, Ms. R–A,1 was stricken 

because she was divorced, a supervisor at a naval base, and gave 

“somewhat terse” answers to a question.  According to the 

prosecutor, “her strong personality and her position of power as a 

supervisor would not mesh well with the rest of the jurors in 

reaching a unanimous verdict, and for that I excused her.”2   

                                         
1 This brief uses the jurors’ initials to protect their privacy.  

(See People v. Douglas (2018) 22 Cal.App.5th 1162, 1166.) 
2 3 RT 649-650, emphasis added. 
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Yet these same characteristics, like being in a “position of 

power” as a supervisor, did not elicit a challenge by the 

prosecutor when they were held by male jurors.  To the contrary, 

a male juror who fit that precise description was impaneled on 

that jury.3 

Ms. R–A was not the only female juror who was singled out.  

The prosecutor used his peremptory challenges to strike four 

women from the jury pool, all of whom were Hispanic.  When 

pressed on the defense’s Batson–Wheeler motion,4 the prosecutor 

attempted to justify the apparent discriminatory pattern by 

pointing to factors that were flimsy at best.5  And in the case of 

Ms. R–A, despite the prosecutor’s remarkable candidness, the 

prosecutor’s reasons for striking her were overtly discriminatory. 

                                         
3 4 RT 675, 677. 
4 Batson v. Kentucky (1986) 476 U.S. 79, holding modified 

by Powers v. Ohio (1991) 499 U.S. 400; People v. Wheeler (1978) 
22 Cal.3d 258, holding modified by People v. Willis (2002) 27 
Cal.4th 811. 

5 Cf. Miller-El v. Dretke (2005) 545 U.S. 231, 246 
(prosecution’s new explanation “reeks of afterthought”).   
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The prosecutor did not exercise his peremptory challenges 

to dismiss similarly situated male jurors—even though many of 

them, too, were managers and many of them were also divorced.6 

The trial court did not credit most of the prosecutor’s 

reasons for dismissing Ms. R–A and another female juror, Ms. D.  

Nevertheless, despite its misgivings, the trial court denied the 

defense’s Batson–Wheeler motion and allowed the trial to proceed, 

finding that striking four female jurors, and two without 

sufficient justification, was not a “pattern” of discrimination.7  In 

so doing, the trial court sanctioned the prosecutor’s reliance on 

Ms. R–A’s career advancement, marital status, and gender-

atypical style of speech to peremptorily challenge her. This Court 

should reach a different conclusion. 

                                         
6 See 2 RT 311-313 (male juror J.L., divorced, manager who 

had been in the Navy); 2 RT 325-327 (male juror J.L., single, 
manager, and like Ms. D, served on jury that failed to reach a 
verdict); 3 RT 514-515 (male juror R.C., country club manager); 4 
RT 675-677 (male juror impaneled who was a marketing 
executive who managed a large team of employees). 

7 4 RT 655:22-25 (“So the Batson–Wheeler motion is denied 
at this point; finding justification for a nongender, nonrace 
excusing of two jurors, finding valid reasons.  It leaves me with 
two, which, in my mind, is not enough for a pattern of—to 
establish a pattern of discrimination such as is required.”) 
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Women have long fought for the civil right to serve on 

juries on equal footing with men.  And they have only recently 

won that right.  Every step of the way, opponents have wielded 

invidious gender stereotypes to question women’s fitness to serve 

on juries.  For example, women were regarded as being too 

emotional, squeamish, sheltered, or gullible to serve on juries.  

And because it was part and parcel of participating in civic and 

governmental activities—outside the home—a woman’s jury 

service was often regarded as unfeminine and ergo unappealing. 

Despite advances in society that recognized a woman’s 

right and duty to serve on a jury, women continue to be stricken 

from juries for discriminatory reasons.  A woman’s achievement 

of success in her career, her marital status, or her “terse” 

speaking style are not relevant to her ability to deliberate 

impartially.8  Why then would these factors be raised as reasons 

to strike her from the jury pool?  The answer is implicit bias, an 

                                         
8 Striking a juror due to her marital status is also illegal.  

(See Code Civ. Proc., § 231.5; Gov. Code, § 11135.) 
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effect that may surface when a woman is perceived as not 

conforming to gender expectations.9   

A focus on a woman’s advanced career status implies that 

she is violating gender norms by supervising or managing others 

in the workforce—or, as the prosecutor here put it, by occupying a 

“position of power.”   

A focus on a woman’s marital status implies that there is 

something wrong with her being anything but a devoted wife.   

A focus on a woman’s “terse” speech style (a term that is 

stereotypically perceived as “masculine”) implies that there is 

something suspect about a woman who does not use a warm, 

loquacious style of communicating that is stereotypically 

perceived as “feminine.” 

These are all based on gender stereotypes—antiquated 

notions that a woman’s place is in the home and that her ideal 

role is as wife and nurturing caretaker.  A woman may well wish 

to work, stay at home, or do both—as may a man—but that is for 

                                         
9 See, e.g., Alice H. Eagly & Steven J. Karau, Role 

Congruity Theory of Prejudice Toward Female Leaders (2002) 109 
Psychological Review 573, 574 (Prejudice may arise when there is 
a “stereotype about a social group that is incongruent with the 
attributes that are thought to be required for success in certain 
classes of social roles.”). 
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them to decide; and not a basis on which a trial court or 

prosecutor may rely to assess their fitness to serve as a juror. 

By citing gender-laden factors in dismissing Ms. R–A, the 

prosecutor improperly judged her ability as a woman juror rather 

than as a juror.  This sort of reasoning perpetuates the historical 

inequity of barring women from serving on juries because of their 

sex. 

Striking jurors “on the assumption that they hold 

particular views simply because of their gender . . . denigrates 

the dignity of the excluded juror, and, for a woman, reinvokes a 

history of exclusion from political participation.  The message it 

sends to all those in the courtroom, and all those who may later 

learn of the discriminatory act, is that certain individuals, for no 

reason other than gender, are presumed unqualified by state 

actors to decide important questions upon which reasonable 

persons could disagree.”10  And “the exercise of even a single 

peremptory challenge” on the basis of the juror’s protected 

                                         
10 J.E.B. v. Alabama ex rel. T.B. (1994) 511 U.S. 127, 142. 
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characteristic “offends the guarantee of equal protection of the 

laws[.]”11 

Queen’s Bench respectfully urges this Court to stand by 

these precedents and reaffirm the equal right to jury service for 

all citizens, regardless of race or sex. 

ARGUMENT 

I. For over a century, women have confronted gender-
based stereotypes in the battle for their right to 
serve on juries. 

“[T]he jury may be the only governmental function in which 

many citizens still play a direct role. . . .  Precisely because jury 

service provides an opportunity for citizens to participate in 

government, the right to serve has been a critical goal in the 

broader struggles of both minorities and women to gain 

equality.”12 

Though American women won the constitutional right to 

vote in 1920, sitting on a jury was not considered to be an 

                                         
11 People v. Gutierrez (2017) 2 Cal.5th 1150, 1157, reh’g 

denied (July 26, 2017); accord, e.g., Johnson v. California (2005) 
545 U.S. 162, 169, fn. 5. 

12 Joanna L. Grossman, Note, Women’s Jury Service: Right 
of Citizenship or Privilege of Difference? (1994) 46 Stan. L. Rev. 
1115, 1122 (footnotes omitted). 
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automatic right of citizenship.  Instead, sitting on a jury was 

regarded as a privilege—one to which women were not entitled.  

It was not until 1968 that women were permitted to serve as 

jurors in all fifty states.13 

California women fared little better.  Hopeful that they had 

won the right to serve on juries after winning the vote in 1911, 

California women instead had to lobby for several more 

decades—until 1946—when the Legislature relented.14 

Those opposed invoked sometimes contradictory concerns 

about the nature of “women jurors.”  Some argued that women 

were more sensitive than men and would not abide any excuses 

for a defendant’s misconduct.15  Others argued that women would 

be too emotional, faint of heart, or unduly harsh.16  Others 

believed that women were “‘chicken-hearted and could be easily 

                                         
13 Id. at pp. 1137-1138; see Jury Selection and Service Act 

of 1968, Pub. L. No. 90-274, 62 Stat. 951, 28 U.S.C. §§ 1861-1874. 
14 Nilda Rego, Days Gone By: In 1946, California women 

win right to sit on juries, The Mercury News (April 23, 2014), 
available at https://www.mercurynews.com/2014/04/23/days-gone-
by-in-1946-california-women-win-right-to-sit-on-juries/; see 
Ballard v. United States (1946) 329 U.S. 187, 191-192. 

15 Grossman, supra, at p. 1134, footnotes omitted. 
16 Ibid.; Clark-Wiltz, supra, at pp. 12-13. 
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won over’ by the oratory of defense counsel, who could effortlessly 

arouse a woman’s sympathy for a man who was on trial for his 

life.”17 

Those arguing against female jury service often invoked 

gender stereotypes.18  Commentators suggested that female 

jurors would be more interested in knitting and “gossiping” than 

in minding the proceedings.19  Women jurors were subject to 

mockery in the form of parodies and cartoons, such as images of 

women jurors holding their babies on their laps.20  Other 

opponents objected that jury deliberations would expose women 

to unseemly matters to which it was felt that only men should 

bear witness.21   

                                         
17 Grossman, supra, at p. 1134. 
18 Gender stereotypes are socially shared expectations of 

people in sex-typical social roles, such a man’s occupancy of 
“breadwinner” and a woman’s occupancy as homemaker.  (Eagly 
& Karau, supra, at p. 574.) 

19 Meredith Clark-Wiltz, Women Jurors on Trial: Popular 
Depictions of the American Woman Juror in Twentieth-Century 
Newspaper Coverage (2011) 2 J. of Research on Women & 
Gender, at p. 17. 

20 Grossman, supra, at p. 1134, & fn. 106. 
21 Id. at p. 1152, & fn. 215. 
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Commonly, opponents invoked their belief that a woman’s 

rightful place was not in the public sphere, participating in civics 

and government, but in the home.22  For many, excluding women 

from jury service was meant “to preserve gender roles.”23 

In 1961, the U.S. Supreme Court doubled down on these 

stereotypes when it upheld statutes that allowed women, but not 

men, to opt out of jury service.24  The Court reasoned: “Despite 

the enlightened emancipation of women from the restrictions and 

protections of bygone years, and their entry into many parts of 

                                         
22 See, e.g., J.E.B., supra, 511 U.S. at pp. 134-135; 

Grossman, supra, at p. 1146-1147 (“Many early state statutes 
governing jury service reflected a widely held notion that the 
state had a duty to keep women in their ‘special sphere’ of the 
home and hearth in part by discouraging their participation on 
juries.”); Note, Beyond Batson: Eliminating Gender-Based 
Peremptory Challenges (1992) 105 Harv. L. Rev. 1920, 1926 (“The 
Court—and society—viewed the exclusion of women as legitimate 
because of culturally-embedded views about gender differences 
and the ideology of separate spheres.  This ideology, reaching full 
force in the nineteenth century, placed men in the public sphere 
while it relegated women to the private sphere of the home.”). 

23 Grossman, supra, at p. 1147. 
24 Hoyt v. Florida (1961) 368 U.S. 57, overruled by Taylor v. 

Louisiana (1975) 419 U.S. 522, 537. 
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community life formerly considered to be reserved to men, woman 

is still regarded as the center of home and family life.”25 

As then-advocate Ruth Bader Ginsburg would argue, 

“automatic exemption on the basis of sex is at best misguided 

chivalry.  In failing to recognize adult females as persons with 

full civic responsibilities as well as rights,” such unequal jury 

service laws “betray a view of women ultimately harmful to 

them.”26  It was not until 1975 that the U.S. Supreme Court held 

such opt-out statutes unconstitutional, albeit on the ground that 

such statutes did not afford defendants a “fair cross-section” of 

their peers.27  And it was not until 1994 that the U.S. Supreme 

Court held that peremptory challenges based on sex violate the 

equal protection rights of prospective jurors.28 

As the U.S. Supreme Court held in J.E.B. v. Alabama: 

“[T]the Equal Protection Clause prohibits discrimination in jury 

selection on the basis of gender, or on the assumption that an 

                                         
25 Id. at pp. 61-62. 
26 Grossman, supra, at pp. 1142-1143, & fn. 163 
27 Taylor, supra, 419 U.S. 522. 
28 J.E.B. v. Alabama ex rel. T.B. (1994) 511 U.S. 127. 
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individual will be biased in a particular case for no reason other 

than the fact that the person happens to be a woman or happens 

to be a man.”29 

California law now precludes the use of peremptory 

challenges based on an assumption that a prospective juror is 

biased because of sex, race, religion, marital status, or sexual 

orientation, or similar characteristics.30 

II. The Batson–Wheeler framework safeguards women’s 
equal right to participate in jury service. 

Discrimination in jury selection does not solely harm the 

litigants in a particular case.  It jeopardizes “the very integrity of 

the courts . . . and undermines public confidence in 

adjudication.”31  It also violates the civil rights of jurors 

themselves.32    

As noted, the U.S. Supreme Court explained in J.E.B. v. 

Alabama:  “Striking individual jurors on the assumption that 

they hold particular views simply because of their gender . . . 

                                         
29 J.E.B., supra, 511 U.S. at p. 146. 
30 Code Civ. Proc., § 231.5; see Gov. Code, § 11135. 
31 Miller-El v. Dretke (2005) 545 U.S. 231, 238. 
32 E.g., J.E.B., supra, 511 U.S. at p. 146; Edmonson v. 

Leesville Concrete Co., Inc. (1991) 500 U.S. 614, 618. 
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denigrates the dignity of the excluded juror, and, for a woman, 

reinvokes a history of exclusion from political participation.  The 

message it sends to all those in the courtroom, and all those who 

may later learn of the discriminatory act, is that certain 

individuals, for no reason other than gender, are presumed 

unqualified by state actors to decide important questions upon 

which reasonable persons could disagree.”33  

In addition, women of Hispanic heritage may face 

compound discrimination due to their gender and ethnicity.34 

To protect these rights, when ruling on the propriety of 

potentially discriminatory peremptory challenges, courts employ 

a three-step inquiry, commonly known as the Batson–Wheeler 

framework.35 

A defendant must first make a prima facie case by 

demonstrating that the facts give rise to a “reasonable inference” 

                                         
33 J.E.B., supra, 511 U.S. at p. 141. 
34 See People v. Garceau (1993) 6 Cal.4th 140, 171 

(acknowledging that the Government did not dispute that female 
Hispanic jurors are a cognizable subgroup for purposes of 
Batson–Wheeler), disapproved on other grounds by People v. 
Yeoman (2003) 31 Cal.4th 93, 117. 

35 Batson, supra, 476 U.S. 79; Wheeler, supra, 22 Cal.3d 
258. 
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of discrimination.36  When a prosecutor strikes most or all of the 

members of an identifiable group, it will usually establish a 

prima facie case.37  Also relevant is whether outside of their 

group membership, the jurors have little in common, and 

whether the attorney engaged in “‘desultory voir dire’ or no 

questioning at all.”38  Likewise, another relevant factor is 

whether the defendant is a member of the excluded group.39 

At the first step, a trial court’s ruling is entitled to 

“considerable deference on appeal” because it calls upon the trial 

judges’ personal observations.40  Nevertheless, “[t]he prima facie 

inquiry involves a mixed question of law and fact, because the 

court must determine whether the facts are sufficient to meet the 

                                         
36 Johnson v. California (2005) 545 U.S. 162, 166. 
37 Wheeler, supra, 22 Cal.3d at p. 280; see Shirley v. Yates 

(9th Cir. 2015) 807 F.3d 1090, 1101, as amended (Mar. 21, 2016) 
(“The fact that a prosecutor peremptorily strikes all or most 
veniremembers of the defendant’s race—as was the case here—is 
often sufficient on its own to make a prima facie case at Step 
One.”).   

38 Wheeler, supra, 22 Cal.3d at p. 281; People v. Clark 
(2011) 52 Cal.4th 856, 905–906.   

39 Wheeler, supra, 22 Cal.3d at p. 281. 
40 People v. Crittenden (1994) 9 Cal.4th 83, 116, as modified 

on denial of reh'g (Feb. 16, 1995); People v. Howard (1992) 1 
Cal.4th 1132, 1155.   
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requirements of the legal rule and, therefore, to proceed to the 

ensuing steps of the Batson analysis.  [Citation.]”41 

If the court finds that a prima facie case has been made, 

the burden shifts to the prosecutor to offer a legitimate reason for 

the peremptory challenge.  “[A] ‘legitimate reason’ is not a reason 

that makes sense, but a reason that does not deny equal 

protection.”42  This burden cannot be satisfied by merely denying 

a discriminatory motive or affirming good faith.43  Rather, a 

“clear and reasonably specific” justification must be made for 

each juror whose dismissal contributed to the trial court’s finding 

a prima facie case.44  If a discriminatory motive is “inherent in 

the prosecutor’s explanation,” the reason offered is not 

sufficient.45 

                                         
41 Tolbert v. Page (9th Cir. 1999) 182 F.3d 677, 681, fn. 6, 

citing Pullman–Standard v. Swint (1982) 456 U.S. 273, 289, fn. 
19. 

42 Purkett v. Elem (1995) 514 U.S. 765, 769, emphasis 
added. 

43 Ibid. 
44 People v. Lenix (2008) 44 Cal.4th 602, 613; People v. 

Phillips (2007) 147 Cal.App.4th 810, 817. 
45 Purkett, supra, 514 U.S. at p. 768. 
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Whether the justification offered by the prosecutor at step 

two is adequately race- or gender-neutral is a question of law 

reviewed de novo.46  The appellate court must determine 

“whether, assuming the proffered reasons for the peremptory 

challenges are true, the challenges violate the Equal Protection 

Clause as a matter of law.”47 

“If [a valid] explanation is offered,” the trial court then 

decides whether purposeful discrimination occurred.48  If, 

however, the prosecutor does not satisfy the second Batson–

Wheeler step, the inquiry ends.49 

 “It is not until the third step that the persuasiveness of the 

[prosecutor’s] justification becomes relevant.”50  In this step, the 

court considers whether the prosecutor’s explanations were 

pretextual, looking to the “subjective genuineness” of the race- or 

gender-neutral reasons offered for the peremptory challenge.51  

                                         
46 E.g., Williams v. Rhoades (9th Cir. 2004) 354 F.3d 1101, 

1107. 
47 Hernandez v. New York (1991) 500 U.S. 352, 359. 
48 Douglas, supra, 22 Cal.App.5th at p. 1169. 
49 See ibid. 
50 Purkett, supra, 514 U.S. at p. 768. 
51 People v. Reynoso (2003) 31 Cal.4th 903, 924. 
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However, if the prosecutor’s explanation was not race- or gender-

neutral at the second step, again, it is not sufficient.52   

If the prosecutor struck a juror based on both valid and 

discriminatory reasons, i.e., had a “mixed motive,” the 

peremptory challenge was impermissible as a matter of law.53  As 

the Court of Appeal explained:  “‘To excuse such prejudice when 

it does surface, on the ground that a prosecutor can also 

articulate valid nonracial factors for his challenges, would be 

absurd.’  [Citation.]”54  Thus, “[w]hen a party exercises a 

peremptory challenge against a prospective juror for an invidious 

reason, the fact that the party may also have had one or more 

legitimate reasons for challenging that juror does not eliminate 

the taint to the process.”55 

When a Batson–Wheeler violation occurs, reversal is 

required.  A pattern or practice need not be shown; “the exercise 

                                         
52 See Purkett, supra, 514 U.S. at p. 768 (if discriminatory 

motive is “inherent in the prosecutor’s explanation,” the reason 
offered is not sufficient at Batson–Wheeler step two). 

53 People v. Douglas (2018) 22 Cal.App.5th 1162, 1173-1174. 
54 Ibid. 
55 Id. at pp. 1164-1165. 
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of even a single peremptory challenge” on the basis of the juror’s 

protected characteristic “offends the guarantee of equal 

protection of the laws[.]”56   

Discrimination in jury selection should not be swept under 

the rug as “harmless error.”  A Batson–Wheeler error is 

“prejudicial per se: ‘The right to a fair and impartial jury is one of 

the most sacred and important of the guaranties of the 

constitution.  Where it has been infringed, no inquiry as to the 

sufficiency of the evidence to show guilt is indulged and a 

conviction by a jury so selected must be set aside.’  [Citations.]”57   

“Normally a successful Wheeler motion requires dismissal 

of the panel and restarting jury selection, but if the movant 

consents, a trial court may implement lesser remedies, such as 

                                         
56 People v. Gutierrez (2017) 2 Cal.5th 1150, 1157, reh’g 

denied (July 26, 2017); accord, e.g., Johnson, supra, 545 U.S. at p. 
169, fn. 5. 

57 Wheeler, supra, 22 Cal.3d at p. 283.  Remand has been 
criticized as it presents the risk that a prosecutor may invent 
more legitimate reasons after the fact.  (See Miller-El, supra, 545 
U.S. at p. 246 [prosecution’s new explanation “reeks of 
afterthought”].) 
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sanctioning the offending attorney or seating the improperly 

challenged juror(s).  [Citations.]”58 

III. The prosecutor’s reasons for dismissing female 
jurors here “reinvokes the history of women’s 
exclusion from political participation.” 

The Government here does not dispute that the defense 

made out a prima facie case for discrimination by exercising its 

peremptory strikes to dismiss four female Hispanic jurors.59  The 

trial court properly drew a “reasonable inference” of 

discrimination.60 

The burden then shifted to the prosecutor to offer a 

legitimate, gender-neutral explanation for the peremptory 

challenge.61  In the case of Ms. R–A, the prosecutor struck her 

because she was previously divorced, because she was a 

supervisor at a naval base, and because she gave “somewhat 

                                         
58 Douglas, supra, 22 Cal.App.5th at p. 1172, fn. 5. 
59 See RB at pp. 54-56; AOB at pp. 39-40; cf. People v. 

Bouzas (1991) 53 Cal.3d 467, 480 (respondent’s failure to address 
an argument raised by appellant may be treated as a concession). 

60 Johnson, supra, 545 U.S. at p. 166. 
61 Contrary to the Government’s suggestion, Mr. Reyes did 

challenge the prosecutor’s stated reasons as being facially 
invalid, as required in step two of the Batson–Wheeler analysis.  
(See ROB at p. 55, fn. 10; cf., e.g., AOB at pp. 42, 44, 58.) 
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terse” answers to a question.  The prosecutor also later criticized 

Ms. R�A’s lack of eye contact outside the courtroom.  According to 

the prosecutor, “her strong personality and her position of power 

as a supervisor would not mesh well with the rest of the jurors in 

reaching a unanimous verdict, and for that I excused her.”62  

While these reasons may have “made sense” to the prosecutor, 

they were gender-discriminatory.63  In exercising his peremptory 

challenge against Ms. R–A, the prosecutor improperly judged her 

ability as a woman juror rather than as a juror. 

First, striking a female juror—or any juror, for that 

matter—from service merely because she is divorced is illegal.64  

Further, the prosecutor seemed to imply that because Ms. R–A 

was divorced, she would be difficult or domineering.  But why 

would that not be the case for divorced male jurors, who were not 

subjected to comments regarding their marital status?  By 

focusing on Ms. R–A’s marital status, the prosecutor implied that 

                                         
62 3 RT 649-650. 
63 See Purkett, supra, 514 U.S. at p. 769 (“[A] ‘legitimate 

reason’ is not a reason that [simply] makes sense, but a reason 
that does not deny equal protection.” [Emphasis added.]). 

64 See Code Civ. Proc., § 231.5 (striking a juror due to her 
marital status is illegal); Gov. Code, § 11135. 
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she was less qualified to serve on a jury and deliberate on a 

verdict because of her marital status—because she did not 

conform to the traditional gender ideal of a devoted wife.  This 

reasoning does not pass muster. 

Second, the prosecutor cited Ms. R–A’s “position of power as 

a supervisor.”65  But what could possibly be wrong with a 

potential juror occupying a position of power in the workplace? 

The prosecutor evidently did not feel that similarly situated male 

jurors would be unsuitable jurors though they occupied a 

“position of power” as a supervisor or manager.66  Though cloaked 

in ostensibly neutral language, tacit in the prosecutor’s 

explanation was a criticism of Ms. R–A’s “position of power” as a 

female supervisor.  

The prosecutor’s reasoning harks back to the Nineteenth 

Century gender norm that men, not women, are better suited to 

be managers and supervisors in the workplace—and, as the 

prosecutor rather bluntly put it, better suited to be in “positions 

                                         
65 3 RT 649-650. 
66 See 2 RT 311-313; 2 RT 325-327; 3 RT 514-515; 4 RT 675-

677. 
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of power.”  By focusing on Ms. R–A’s advanced career status as a 

negative, the prosecutor suggested that she was less qualified to 

serve on a jury and deliberate on a verdict because she did not 

conform to this traditional gender role.67 

The prosecutor’s reasoning is particularly invidious, 

reinvoking the earliest rationales for excluding women from jury 

service.  Since the 1800s, opponents of extending jury duty to 

women urged that a woman’s rightful place was not in the public 

sphere, participating in civics and government, but in the home.68  

Excluding women from jury service was designed to preserve 

gender roles precisely like the belief that women should remain 

in the domestic sphere.69  The prosecutor’s rationale for striking 

Ms. R–A had nothing to do with her qualifications as a juror; 

                                         
67 See, e.g., Eagly & Karau, supra, at p. 575 (“Because 

women who are effective leaders tend to violate standards for 
their gender when they manifest male-stereotypical, agentic 
attributes and fail to manifest female-stereotypical, communal 
attributes, they may be unfavorably evaluated for their gender 
role violation, at least by those who endorse traditional gender 
roles.”). 

68 See, e.g., J.E.B., supra, 511 U.S. at pp. 134-135; 
Grossman, supra, at p. 1146-1147; Beyond Batson, supra, 105 
Harv. L. Rev., at p. 1926. 

69 Grossman, supra, at p. 1147. 
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rather, her perceived suitability as a female juror was questioned 

because she was a female manager.70 

Third, the prosecutor pointed to Ms. R–A’s “terse” answers 

to one of his questions.  The prosecutor’s question had to do with 

the 1993 murder of Ms. R–A’s brother—doubtless a painful 

memory for her.71  The prosecutor’s criticism of Ms. R–A’s 

response was apparently directed not only at her communication 

style, but also her reticence to discuss such an emotional subject. 

Both implicate gender stereotypes. 

While women are expected to be communal and empathic, a 

more masculine communication style might be described as 

“laconic,” “taciturn,” or “terse.”72  While women are typically 

                                         
70 This goes hand-in-hand with the prosecutor’s comments 

regarding Ms. R–A’s “strong personality.”  (See Price Waterhouse 
v. Hopkins (1989) 490 U.S. 228, 256 [inquiry was whether 
partnership candidate faced discrimination because she was a 
“woman manager” and “whether the partners reacted negatively 
to her personality because she is a woman”], superseded on other 
grounds by statute, as stated in Burrage v. United States (2014) 
571 U.S. 204, 213, fn. 4.) 

71 3 RT 529-531 (describing circumstances in which her 
brother had been murdered in 1993); 4 RT 650 (prosecutor’s 
reference to the murder). 

72 See, e.g., Judith G. Oakley, Gender-Based Barriers to 
Senior Management Positions: Understanding the Scarcity of 
Female CEOs (2000) 27 J. Business Ethics 321, 326; Michela 
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expected to talk about their emotions, men typically are expected 

to remain stoic.73  Despite being encouraged to adopt more “male” 

speaking styles to advance their careers, women in leadership 

roles who adopt stereotypically masculine styles of 

communicating often face backlash.74   

Undue emphasis on a woman’s communication style is 

frequently a sign that implicit bias may be at play.  For example, 

a professional woman receiving performance reviews may receive 

feedback with emphasis on her communication style, whereas a 

man might receive more feedback about his performance.75 

                                         
Menegatti & Monica Rubini, Gender Bias and Sexism in 
Language, Oxford Research Encyclopedias (2017), available at 
http://communication.oxfordre.com/view/10.1093/acrefore/978019
0228613.001.0001/acrefore-9780190228613-e-470; Kim Parker et 
al., On Gender Differences, No Consensus on Nature vs. Nurture, 
Pew Research Center (Dec. 5, 2017), available at 
http://www.pewsocialtrends.org/2017/12/05/on-gender-differences-
no-consensus-on-nature-vs-nurture/. 

73 Ibid. 
74 Oakley, supra, at p. 326. 
75 Mark Peters, The Hidden Sexism in Workplace Language 

(March 30, 2017) BBC, available at 
http://www.bbc.com/capital/story/20170329-the-hidden-sexism-in-
workplace-language; Sheryl Sandberg & Adam Grant, Speaking 
While Female (Jan. 12, 2015) N.Y. Times, available at 
https://www.nytimes.com/2015/01/11/opinion/sunday/speaking-
while-female.html; Too Sweet, Or Too Shrill? The Double Bind 
For Women (Oct. 18, 2016) NPR, available at 
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By negatively characterizing Ms. R–A’s “terse” style of 

speech (a term stereotypically associated with masculinity), the 

prosecutor implied that she was subverting gender norms by 

failing to use a warmer, more loquacious style of communicating 

regarded as more appropriate for women.76   

The same goes for criticism of a woman’s demeanor.77  In 

one recent Batson case, an attorney attempted to strike female 

jurors because he believed they would not be as “fair” to his client 

as male jurors would.78  He explained:  “I watched their reactions 

carefully and I noticed . . . tightening of the lips and a frown on 

the faces of many women jurors, whereas the men had almost no 

                                         
https://www.npr.org/2016/10/18/498309357/too-sweet-or-too-
shrill-the-double-bind-for-women. 

76 Cf. Price Waterhouse, supra, 490 U.S. at p. 256 (“It takes 
no special training to discern sex stereotyping in a description of 
an aggressive female employee as requiring ‘a course at charm 
school.’ Nor . . . does it require expertise in psychology to know 
that, if an employee’s flawed ‘interpersonal skills’ can be 
corrected by a soft-hued suit or a new shade of lipstick, perhaps it 
is the employee’s sex and not her interpersonal skills that has 
drawn the criticism.”). 

77 As Mr. Reyes explained, the prosecutor’s explanation for 
dismissing Ms. R–A based on her lack of eye contact was lacking 
in legal and factual substance.  (See AOB at pp. 60-61, 78-79) 

78 United States v. Martinez (2d Cir. 2010) 621 F.3d 101, 
103-104. 
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response whatsoever.  This small perception is the kind of thing 

that we use when we’re picking jurors and it confirms what I 

know, which is that women will approach this case in a different 

manner than men.”79  The Court of Appeals held that this was an 

impermissible rationale for striking potential jurors.80 

Here, too, judging Ms. R�A negatively for her “terse” 

communication style and purported lack of eye contact is another 

example of gender and communication stereotypes betraying 

gender bias implicit in the prosecutor’s reasoning. 

Whether viewed in isolation or together, the prosecutor’s 

reasons for striking Ms. R–A as a juror do not hold water.  “[A] 

‘legitimate reason’ is not a reason that [simply] makes sense, but 

a reason that does not deny equal protection.”81  This burden 

cannot be satisfied by merely denying a discriminatory motive or 

                                         
79 Id. at p. 104. 
80 Id. at pp. 104-108. 
81 Purkett, supra, 514 U.S. at p. 769, emphasis added. 
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affirming good faith.82  Here, implicit gender bias was “inherent” 

in the prosecutor’s stated reasons for striking Ms. R–A.83 

This Court should hold as a matter of law that Ms. R–A’s 

success in her career, marital status, and “terse” speaking style 

were not relevant to her ability to deliberate impartially.84  These 

factors are based on gender stereotypes and the antiquated 

notions that a woman’s place is in the home, and that her ideal 

role is as wife, nurturer, and caretaker.  If allowed to stand, the 

prosecutor’s use of peremptory challenges to dismiss Ms. R–A 

from the jury pool would perpetuate the historical injustice of 

barring women from serving on juries because of perceived 

limitations of their sex. 

When the prosecutor exercised the peremptory challenge 

“for an invidious reason, the fact that [he] may also have had one 

or more legitimate reasons for challenging that juror does not 

                                         
82 Ibid. 
83 See id. at p. 768 (if a discriminatory motive is “inherent 

in the prosecutor’s explanation,” the reason offered is not 
sufficient). 

84 See Williams, supra, 354 F.3d at p. 1107 (“The facial 
validity of proffered reasons is an issue of law reviewed de 
novo.”). 
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eliminate the taint to the process.”85  If the Court agrees that the 

prosecutor advanced a gender-discriminatory reason for 

exercising his peremptory strike against Ms. R–A, then the 

Batson–Wheeler inquiry should end there and the Court should 

rule in Mr. Reyes’ favor.86  “[T]he exercise of even a single 

peremptory challenge” on the basis of a juror’s protected 

characteristic “offends the guarantee of equal protection of the 

laws[.]”87   

CONCLUSION 

 Serving on a jury is an important civic duty and civil right 

that must be enjoyed by all citizens, regardless of gender, race, 

marital status, or any other protected characteristic.  Amicus 

                                         
85 Id. at pp. 1164-1165. 
86 Douglas, supra, 22 Cal.App.5th at p. 1169 (“If [a valid] 

explanation is offered,” the trial court then decides whether 
purposeful discrimination occurred.)  The “subjective 
genuineness” of the prosecutor’s reasoning (Reynoso, supra, 31 
Cal.4th at p. 924)—however objectionable it was—is beside the 
point, because “[i]t is not until the third step that the 
persuasiveness of the [prosecutor’s] justification becomes 
relevant.”  (Purkett, supra, 514 U.S. at p. 768.) 

87 Gutierrez, supra, 2 Cal.5th at p. 1157; accord Johnson, 
supra, 545 U.S. at p. 169, fn. 5.   

Other than urging reversal due to the prosecutor’s Batson–
Wheeler violation, Queen’s Bench does not take a position as to 
what, if anything, should be ordered or allowed on remand. 
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Queen’s Bench respectfully urges this Court to take the 

opportunity to disavow the prosecutor’s gender discriminatory 

comments and reaffirm jurors’ equal rights to serve, free of the 

historical fetters of invidious gender stereotypes. 

 

DATED:  September 18, 2018 Respectfully submitted, 
 

 
 
 
 
 By:  
 JOSEPHINE K. MASON, Esq. 

KARA WILD, Esq. 
Co-Chairs, Amicus Committee 
of Queen’s Bench Bar 
Association of the San 
Francisco Bay Area 

  

  



 

 -36- 
14419059.14  

ACKNOWLEDGEMENTS 

Queen’s Bench Bar Association of the San Francisco Bay 

Area is grateful to Andrea Nocito, Sierra Luther, Sara Allman, 

and the other members of the Queen’s Bench Amicus Committee 

for their excellent assistance.  



 

 -37- 
14419059.14  

CERTIFICATE OF COMPLIANCE 

(Cal. Rules of Court, Rule 8.204(c)) 

 
I hereby certify, in reliance on a word count by Microsoft 

Word, the program used to prepare the foregoing Amicus Brief, 

that it contains 5,526 words, including footnotes (and excluding 

caption, certificate of interested entities or person, tables, 

verification, signature block, and this certification). 

 
DATED:  September 18, 2018  
 
 
 
 By:  
 JOSEPHINE K. MASON 

 
 
 

 
 

 

  



 

 -38- 
14419059.14  

PROOF OF SERVICE 
The People v. Noe Reyes 

B280754 
STATE OF CALIFORNIA, COUNTY OF SAN FRANCISCO 
At the time of service, I was over 18 years of age and not a party 
to this action.  I am employed in the County of San Francisco, 
State of California.  My business address is 425 Market Street, 
26th Floor, San Francisco, CA 94105. 

On September 18, 2018, I served true copies of the following 
document(s) described as PROPOSED AMICUS CURIAE 
BRIEF OF QUEEN’S BENCH BAR ASSOCIATION OF THE 
SAN FRANCISCO BAY AREA IN SUPPORT OF 
APPELLANT NOE REYES on the interested parties in this 
action as follows: 

SEE ATTACHED SERVICE LIST 
 

BY MAIL:  I enclosed the document(s) in a sealed envelope 
or package addressed to the persons at the addresses listed in the 
Service List and placed the envelope for collection and mailing, 
following our ordinary business practices.  On the same day that 
correspondence is placed for collection and mailing, it is deposited 
in the ordinary course of business with the United States Postal 
Service, in a sealed envelope with postage fully prepaid. 

 BY ELECTRONIC MAIL:  By submitting an electronic 
version of the document(s) to TrueFiling, who provides e-serving 
to all indicated recipients through email. 

 I declare under penalty of perjury under the laws of the 
State of California that the foregoing is true and correct. 

Executed on September 18, 2018, at San Francisco, 
California. 

  
 Josephine K. Mason 
 

 



 

 -39- 
14419059.14  

SERVICE LIST 

Office of the Attorney 
General 
Theresa Patterson 
300 South Spring Street 
1st Floor 
Los Angeles, CA 90013 
 

Attorneys for The People, 
Plaintiff and Respondent 

Wayne C. Tobin 
1560-1 Newbury Road, # 346 
Newbury Park, CA 91320-
3448 
 

Attorneys for Noe Reyes, 
Defendant and Appellant 

Supreme Court of California 
350 McAllister Street 
San Francisco, CA 94102 
Via Electronic Submission 
 

 

Ventura County Superior 
Court 
Government Center, Hall of 
Justice, Room 118 
800 South Victoria Ave., 
Ventura CA 93009 

 

 

 


