
No. S041459

IN THE SUPREME COURT

OF THE STATE OF CALIFORNIA

AMERICAN ACADEMY OF PEDIATRICS, et al.,

Plaintiffs and Respondents,

V,

DANIEL E. LUNGREN, Attorney General, et al.,
Defendants and Appellants.

SUPREMECOURT
FILED

__,__ _ t995
II &_ I,,,_

On Appeal from the Judgment of
the Superior Court of the

City and County of San Francisco
Honorable Maxine Madder Chesney, Judge

Robert Wandrut_ _lerk
t/_lDt fY

Superior Court No. 884574

BRIEF OF AMICUS CURIAE QUEEN'S BENCH

IN SUPPORT OF RESPONDENTS

Elizabeth Mohr, SB No. 103033

512 Van Ness Avenue, Suite 217

San Francisco, California 94102

(415) 904-5367
President,
Queen's Bench

Elizabeth E. Bader, Esq. SB No. 130306
240 Stockton Street, Third Floor

San Francisco, California 94108

(415) 391-7272
Chair, Amicus Curiae Committee,
Queen's Bench

SAN DIEGOCO.

MAR 0 7 1995

LAWLIBRARy
Gilbert Gaynor, Esq. S.B. No. 107109

630 Panoramic Way

Berkeley, California 94704-2537

(510) 540-8039

Member, Amicus Curiae Committee,
Queen's Bench



TABLE OF CONTENTS

INTRODUCTION ................................................... 1

I. THE A'ITORNEY GENERAL SEEKS TO JUSTIFY

THE STATUTE ON THE BASIS OF A RATIONALE --

THE ASSERTED RIGHTS OF PARENTS TO CONTROL

THEIR DAUGHTER'S PROCREATIVE CHOICES --

THAT WAS NOT RELIED ON BY THE LEGISLATURE,

AND HAS BEEN REJECTED EVEN BY THE UNITED STATES

SUPREME COURT ................................................. 5

H. THE PARENTAL CONSENT STATUTE IS VOID FOR VAGUENESS

AND STANDARDLESSNESS BECAUSE IT FAILS TO INFORM PREGNANT

MINORS AS TO WHAT THEY MUST PROVE IN ORDER TO OBTAIN A

COURT ORDER ALLOWING AN ABORTION, IT PROVIDES NO OBJECTIVE

CRITERIA FOR JUDGES TO DETERMINE WHETHER DENIAL OF AN

ABORTION WOULD BE IN A MINOR'S "BEST INTEREST," AND IT

INVITES JUDGES TO IMPOSE THEIR OWN PERSONAL PREFERENCES

REGARDING ABORTION ON PREGNANT MINORS ....................... 10

III. THE PARENTAL CONSENT STATUTE IS UNCONSTITUTIONAL

ON ITS FACE BECAUSE IT AUTHORIZES A JUDGE TO DENY A

MINOR'S RIGHT TO TERMINATE HER PREGNANCY WITHOUT

FINDING THAT EXERCISE OF THAT RIGHT WOULD BE

DETRIMENTAL TO THE MINOR ...................................... 18

IV. THE PARENTAL CONSENT STATUTE IS VOID ON ITS FACE

BECAUSE IT FAILS TO REQUIRE THAT DEPRIVATION OF A MINOR'S

FUNDAMENTAL RIGHT TO TERMINATE HER PREGNANCY BE MADE

ONLY ON CLEAR AND CONVINCING EVIDENCE ........................ 22

Vo CONCLUSION ................................................. 24



Planned Parenthood v. Casey (1992)
505 U.S ......................................... 5,6, 18

Planned Parenthood Shasta Diablo, Inc. v. Williams (1994)
7 Cal.4th 860 ............................................. 14

Santosky v. Kramer (1982)
455 U.S. 745 ....................................... 22, 23, 24

Shuttles'worth v. City of Birmingham,
382 U.S. 87 .............................................. 13

Terry_ v. Ohio (1968),
392 U.S. I ............................................... 13

Walker v. Superior Court (1988)

47 Cal.3d 112 ............................................ 3, 4

Williams v. Garcetti (1993)
5 Cal.4th 561 .......................................... 10, 11

STATUTES

CaliforniaPenal Code section647 ............................... 12

MISCELLANEOUS

Parental Consent to Abortion: How Enforcement Can Vary,
New York Times, May 28, 1992, page A1 ........................ 17



INTRODUCTION

Prompted by various anti-abortion groupswho opposeabortion completely but

have not succeededit obtaining an outright ban on it, the Legislature has adopted a

statute which apparently speaksthe lingo of child protection and soundsa lot like family

law. Minors, after all, need to make "informed choices." The critical inquiry which the

statute requires judges to make is whether the abortion will be "in the best interest of the

minor."

One wo_d never know from the statutes enacted by AB 2274, or from the

rhetoric employed in the petitioner's opening brief, that by denying a young woman an

abortion the Le_slature is forcing her to endure nine onerous months of pregnancy, and

a lifetime of either compelled motherhood or the agony of adoption. One might never

surmise, from the terms of the statutes or from the continual references to "parental

involvement" in the petitioner's brief, that the real issue is whether forced pregnancy and

forced motherhood are constitutionally permissible in California.

There is a reason for this. The rhetoric is designed to avoid the inevitable

conclusion that AB 2274 is constitutionally impermissible. Consider the following facts,

none of which are even fairly debatable.

If a woman who is pregnant does not have an abortion, she will be pregnant for

nine months and will have a baby. Faced with the tragedy of unwanted pregnancy, a

woman is faced with an either/or situation. She either has a child or she has an abortion.

There are oaly two alternatives. It is never in the "best interests" of a woman to have

an abortion -- unless she is pregnant. Then, if she does not want to have a baby, it is



the child's best interests. In any other context, the decision not to allow a child medical

care on religious grounds would be deemed an act of child abuse, not child protection.

(Cf. Walker v. Superior Court (1988) 47 Cal.3d 112, 138-141.) There seems to be a

pretense in the debate about AB 2274: if a judge denies a young woman her right to

choose, some theoretically neutral set of "parents" will step in and decide the woman's

fate. We know this is not so. There are a large number of parents who will never, on

religious grounds, allow their minors to have an abortion. A judge who defers to those

parents is merely allowing the parents' religious preferences to supersede the minor's

physical health and the minor's volitional choice.

There are also a substantial number of young women in our state who,

unfortunately, are impregnated by family members, or who are the victims of rape.

These are the women least likely to go to judges and explain their predicament: they are

ashamed of it. These women need to be left alone, not forced to disclose their private

sources of shame to a judge. AB 2274 will injure these women just as their family

members or their predators have injured them.

AB 2274 is constitutionally infirm. Indeed, as Queen's Bench will argue in this

brief, apparently even the Attorney General tacitly admits the Legislature was not on

solid ground. The Legislature made a series of findings which all purport to concentrate

on the young woman's best interests. But after the trial court and the Court of Appeal

both found that no such interest is served by this statute, before this court, the Attorney

General virtually concedes the point entirely. The Attorney General argues instead a

rationale for this statute which the Legislature never proposed: that it is the parents'



interestswhich should be protected. Parents' power to withhold medical care, even

though there can be no reasonable doubt that the withholding of such care will endanger

the woman's health and cause her to be pregnant against her will, is not, however a

constitutionally legitimate rationale. This is child abuse, not child protection. (See

Walker v. Superior Court, su_p__, 47 Cal.3d at pp. 138-141.)

This statute is also unconstitutional because, in its zeal to remove from young

women the right to determine whether or not to bear a child within their bodies, the

Legislature attempts to vest discretion in judges about a subject on which no exercise of

discretion is appropriate, and which invites judges to merely impose their personal

predilections about what a young woman should do, notwithstanding the woman's own

choices. It also seeks to allow a judge --- or perhaps, even, given the right political

climate, to force a judge --- to deny a minor's right to terminate her pregnancy even

without finding that the exercise of that right would be detrimental to the minor. It

imposes the lowest burden of proof on the judge in making that determination, in

apparently another attempt to insulate the judge's decision from appellate review. All of

these defects render this statute unconstitutional, as the following discussion will show in

greater detail.



ARGUMENT

I. THE ATrORNEY GENERAL SEEKS TO JUSTIFY THE STATUTE ON THE BASIS

OF A RATIONALE .. THE ASSERTED RIGHTS OF PARENTS TO CONTROL THEIR

DAUGHTER'S PROCREATIVE CHOICES .- THAT WAS NOT RELIED ON BY THE

LEGISLATURE, AND HAS BEEN REJECTED EVEN BY THE UNITED STATES

SUPREME COURT.

As this Court made clear in Hil__Jv. National Collegiate Athletic Ass'n (1994) 7

Cal.4th 1, 33-34, when a case under the Privacy Clause of the California Constitution

"involves an obvious invasion of an interest fundamental to personal autonomy," the

Court will test the asserted violation of the right to privacy under a compelling interest

standard. Additionally, as the Court of Appeal observed in this case: "When legislation

invades a fundamental right, the courts have the duty to look behind any legislative

finding and independently determine whether the particular invasion is justified.

[Citations.]" (American Academy of Pediatrics v. Lundgren (1994) 26 Cal.App.4th 479,

__, review granted.)

The Court of Appeal was unquestionably correct in this observation; it is

confirmed by no less an authority than the United States Supreme Court. In Planned

Parenthood v. Case2 (1992) 505 U.S. _, 112 S. Ct. 2791, 120 L.Ed.2d 674, the high

court considered the validity of a statutory provision that required women to notify their

husbands, in most circumstances, before obtaining an abortion. Looking behind the

asserted legislative purpose of this provision, the Court reviewed the detailed factual

findings of the trial-level court, conducted its own independent review of the social-
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science literature, determined that the asserted purposes would not in fact be met by the

legislative provision, and invalidated it. 1 (112 S.Ct. at pp. 721-725.)

The compelling interest that the Legislature intended the courts to assess in

ascertaining the constitutionality of the parental consent statute is evident from the

findings the Legislature recited as prefatory to the statute itself. 2 These five legislative

findings are variations on a theme: the statute is necessary to protect the health of

pregnant minors and the ability of the minors to make informed and mature decisions

regarding abortion. The involvement of parents that the statute attempts to coerce is not

to serve the parents' interests, but to serve the interests of the minor.

But when the trial court and the Court of Appeal performed their constitutional

duty to closely examine the factual basis for the findings in this case, they determined

I While the analytic methodology employed by the federal supreme court in

interpreting the federal constitution is not precedentially binding on a California court

interpreting the state constitution, one thing is clear: the analysis under the state charter
can be no less protective of fundamental freedoms than the analysis under the federal
constitution.

2 Stats 1987 ch 1237 provides:

"SECTION 1. The Legislature finds as follows: (a) the medical, emotional, and

psychological consequences of an abortion are serious and can be lasting, particularly

when the patient is an immature minor; (b) the capacity to become pregnant and the
capacity for exercising mature judgment concerning the wisdom of an abortion are not

logically related; (c) minors often lack the ability to make fully informed choices that

take account of both immediate and long-range consequences of their actions; (d)

parents ordinarily possess information essential to a physician's exercise of his or her best

medical judgment concerning a minor child; and (e) parents who are aware that their

minor daughter has had an abortion may better ensure that she receives adequate

medical attention subsequent to her abortion."



that the assertedlegislativepurpose of protecting the health and welfare of pregnant

minors wasnot, in fact, materially furthered by the parental consent statute. This brief

will not repeat that analysis,which is easily accessibleto this Court from the record and

is, in any event, fully explicatedin the respondents'brief.

It is highly significant, however, that the Attorney General in his brief makes no

serious effort to refute the factual findings of the trial court as unsupported, or to show

that the legislative finding that the statute is necessary to further the health interests of

minors is, in actuality, capable of substantiation.

Instead, the Attorney General shifts ground. The Attorney General seeks to

justify the parental consent statute primarily on the basis of a new rationale, not relied

on by the Legislature: that the parental consent statute is justified by the government's

interest in furthering the parents' right to control the procreative choices of their minor

daughters.

Thus, the Attorney General flames the issue presented in this case as whether the

California Constitution "prohibit[s] parental involvement in an unemancipated minor's

decision to terminate a pregnancy by abortion." (AG's Br. at p. vi.) And in his brief, the

Attorney General repeatedly attempts to justify the statute, not on the ground it

purportedly serves the interests of minors, but on the basis it furthers the interests of

parents. Thus, the Attorney General repeatedly invokes the asserted interest in

"preserving and protecting the parent-child relationship or family integrity" (id. at p. 10),

the "interest in familial relationships" (id. at p. 11), a "parent's interest in the

maintenance of th[e] [parent-child] relationship" which is "compelling" (id. at p. 12), the
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"fundamental liberty interest of natural parents in the care, custody,and management of

their child" (id.), the "fundamental constitutional right of parents to be parents" (id.), the

"parents' constitutional right to managethe parent-child relationship as they see fit" (id.

at p. 13), the "strong right of the parents to make decisions on behalf of their minor

children" (id. at p. 15), the "right of a parent to attempt to guide even a mature minor in

this important area" (id.), and so forth.

This line of argument is significant for two reasons.

First, by focusing almost exclusively on the asserted interest in furthering the

rights of parents to control the procreative choices of their daughters, the Attorney

General has virtually abandoned any effort to justify the statute in the terms the

Legislature set forth in its findings, and effectively conceded that, in the face of the trial

court's extensive and fully supported findings of fact to the contrary, the statute cannot

be so justified.

Second, and perhaps even more importantly, the reliance of the Attorney General

on this "parental rights" rationale underscores a critical inherent contradiction in his

position that this Court should carefully consider.

Throughout his brief, the Attorney General in essence advocates that this Court

should, in considering the validity of the parental consent statute under the Privacy

Clause of the California Constitution, simply apply the precedents of the United States

Supreme Court. Thus, the Attorney General extensively discusses the high court's

precedents in setting forth what he contends is the proper analysis under the California



Constitution. This position is misguided; asthis Court's opinion in Hill v. National

Collegiate Athletic Ass'n, su__u_u_u_u_u_u_u_7 Cal.4th 1 makes unmistakably clear, interpretation of

the Privacy Clause of the California Constitution is in no sense precedentially dependent

on the pronouncements of the federal supreme court made in the course of interpreting

the differently worded, and less protective, federal charter in abortion cases.

But the precedents of the United States Supreme Court in procreative freedom

cases are relevant in one crucial way. They make plain, as a minimum or "floor," what

justifications are constitutionally unacceptable for government when it seeks to restrict

the choices individuals make in the area of reproductive autonomy.

And the United States Supreme Court has rejected the very "parental rights"

rationale relied on by the Attorney General in this case. This is illustrated by Planned

Parenthood of Central Missouri v. Danforth (1976) 428 U.S. 52, 96 S.Ct. 2831, 49

L.Ed.2d 788. There, the court invalidated a statute that required the consent of the

parents of a minor to an abortion unless the life of the minor was in danger, holding that

"[a]ny independent interest the parents [might] have in the termination of the minor

daughter's pregnancy [was] no more weighty than the right of privacy of the competent

minor mature enough to become pregnant." (428 U.S. at p. 75.) More recently, in

Hodgson v. Minnesota (1990) 497 U.S. 417, 454, 110 S. Ct. 2926, 111 L.Ed. 2d 344, the

Court made clear that the federal constitution requires that "the justification for any rule

requiring parental involvement in the abortion decision rest[] entirely on the best

interests of the child." (Accord, City of Akron v. Akron Center for Reproductive Health
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(1983) 462 U.S. 416, 439, 103 S.Ct. 2481, 76 L.Ed.2d 687.)

Thus, to the extent the parental consent statute at issue here can be justified, it

must be justified as promoting, both on its face and in actual fact, the best interests of

pregnant minors. The remainder of this brief will demonstrate three reasons, in addition

to those set forth in the Court of Appeal's opinion and the brief of respondents, why the

statute cannot be so justified.

II. THE PARENTAL CONSENT STATUTE IS VOID FOR VAGUENESS AND

STANDARDLESSNESS BECAUSE IT FAILS TO INFORM PREGNANT MINORS AS

TO WHAT THEY MUST PROVE IN ORDER TO OBTAIN A COURT ORDER

ALLOWING AN ABORTION, IT PROVIDES NO OBJECTIVE CRITERIA FOR

JUDGES TO DETERMINE WHETHER DENIAL OF AN ABORTION WOULD BE IN A

MINOR'S "BEST INTEREST," AND IT INVITES JUDGES TO IMPOSE THEIR OWN

PERSONAL PREFERENCES REGARDING ABORTION ON PREGNANT MINORS.

This parental consent statute is void for vagueness. 3

The void for vagueness doctrine, as the United States Supreme Court has

explained, has two aspects. First, the doctrine requires that a statute be drawn with

"sufficient definiteness that ordinary people can understand" what conduct is prohibited

or required. (Kolender v. Lawson (1983) 461 U.S. 352, 357, 75 L.Ed.2d 903, 103 S.Ct.

1855; accord, e.g., Williams v. Garcetti (1993) 5 Cal. 4th 561.)

3 The vagueness doctrine has previously been employed both by the high court

and by this Court to examine and strike down statutes regulating abortion rights.

(.Colautti v. Franklin (1979) 439 U.S. 379, 99 S.Ct. 675, 58 L.Ed.2d 596; Pe_.__?le v. Belous

(1969) 71 Cal.2d 954.)
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The second aspect of the void for vagueness doctrine requires that a statute be

definite enough so that it can be applied in a predictable and consistent manner. As this

Court has held, following the high court: "[I]f arbitrary and discriminatory enforcement

is to be prevented, laws must provide explicit standards for those who apply them. A

vague law impermissibly delegates basic policy matters to policemen [sic], judges, and

juries for resolution on an ad hoc and subjective basis, with the attendant dangers of

arbitrary and discriminatory application.' " (Cranston v. City of Richmond (1985) 40

Cal.3d 755, 763, quoting _.QLa_y.nedv. City of Rockford (1972) 408 U.S. 104, 108-109, 33

L.Ed.2d 222, 92 S.Ct. 2294, fns. omitted; accord, Kolender v. Lawson., s_, 461 U.S.

352, 357; Williams v. Garcetti, _, 5 Cal. 4th 561.)

The parental consent statute at issue in this case is unconstitutionally vague as to

both of these aspects. It fails to provide pregnant minors with any guidance as to what

they must show in order to be allowed to exercise their fundamental right to terminate

their pregnancies. It impermissibly vests trial judges with virtually unlimited discretion to

grant or deny minors the fundamental right to procreative choice. These defects -- which

might as appropriately be labeled "standardlessness" as "vagueness" -- are apparent from

an examination of the face of the statute.

When a minor who seeks to exercise her right to terminate her pregnancy and

cannot, or does not believe she can, obtain the consent of a parent to an abortion, she

must file a lawsuit to obtain a judicial authorization. Assuming the minor overcomes the

immense practical and psychological obstacles to filing such a lawsuit that are present for

most pregnant teenagers, the statute then places further impediments in the way of the
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'credible and reliable' identification and to account for their presencewhen requestedby

a peace officer under circumstancesthat would justify a stop under the standardsof

Terry v. Ohio, 392 U.S. 1 (1968)." The high court found that statute void for vagueness

and standardlessness because it:

"contains no standard for determining what a suspect has to do in order to

satisfy the requirement to provide a "credible and reliable" identification.

As such, the statute vests virtually complete discretion in the hands of the

police to determine whether the suspect has satisfied the statute and must

be permitted to go on his way in the absence of probable cause to arrest.

An individual, whom police may think is suspicious but do not have

probable cause to believe has committed a crime, is entitled to continue to

walk the public streets "only at the whim of any police officer" who

happens to stop that individual under section 647(e). Shuttlesworth v. City

of Birmingham, 382 U.S. 87, 90 (1965). Our concern here is based upon

the "potential for arbitrarily suppressing First Amendment liberties .... "

Id., at 91. (Kolender v. Lawson, su__u.p__,461 U.S. at p. 358.)"

The same constitutional logic applies to this case. The statute contains no

standard for what a pregnant teenager has to do to satisfy the requirements of "sufficient

maturity" or "sufficient information," and no standards by which the trial court can or

must determine either the sufficiency of a pregnant minor's maturity, the sufficiency of

her information, or the "best interest" of the minor. As such, the statute vests virtually

complete discretion in the hands of trial judges to determine whether or not a pregnant
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minor may obtain an abortion. A pregnant teenagerwho wishesto terminate her

pregnancyis entitled to do so under the judicial bypassprocedure only in the unbounded

discretion of the judge who happensto be assignedher case.

This statute is an invitation to subjectiveand ad hoc decision making by judges in

an area of fundamental freedoms. As this Court is well aware, the morality of abortion

is a subject on which well-meaning individuals hold vastly differing, and deeply felt,

views. (See Planned Parenthood Shasta-Diablo, Inc. v. Williams (1994) 7 Cal. 4th 860,

868 [recognizing "the intense moral, religious and political concerns" associated with

abortion].) Judges are no less likely to have strong views on the morality of abortion

than are other members of society. Unless a statute spells out clear and fixed guidelines

under which trial judges are to determine the critical, case-dispositive issues of "sufficient

maturity," "sufficient information," and "best interests," judges are left to decide these

issues in a jurisprudential vacuum.

Inevitably, they will fill that vacuum with their own personal values and

convictions.

Thus, one can easily imagine a scenario such as this: in a large urban California

county, a judge assigned to hear even-numbered petitions under the statute who has

strong pro-choice personal convictions will authorize an abortion for a 13-year old,

finding she is sufficiently mature to make the decision on her own. Down the hall, the

judge hearing odd-numbered petitions, who has strong pro-life convictions arising from

religious belief may, on the same day, deny an abortion for a 16-year old, finding that

although she is not "sufficiently mature" and informed to make the decision to terminate

14



what the judge views as a human life, the experienceof motherhood will be in her "best

interest" becauseit will teach her responsibility.

One can also easily imagine a similar scenario relating to the question whether a

minor is "sufficiently informed." One judge might conclude that the fact that a minor

had consulted a licensed physician, or a nurse specializing in gynecology, showed that the

minor was "sufficiently informed." Another judge might conclude that a minor was not

"sufficiently informed" unless and until she had viewed the anti-abortion film, "The Silent

Scream," or had been counseled by a member of the clergy.

It might be argued, at least as to the "best interest" finding, that this Court could

construe the statute so as to render it constitutional by borrowing standards from the

"best interest of the child determinations that are made in other areas of family law.

This argument is unavailing.

The guidelines the courts follow in determining the best interests of the child in

family law and in other contexts are simply inapplicable in the context of pregnancy

termination. The vagueness of the best interest test is far more threatening to

constitutional rights in the abortion context than in its traditional setting of custody,

adoption, guardianship, and similar actions. In those familiar settings, best interest is

assessed by looking at the needs of the child and the relationship between the child and

a parent or other person seeking custody. Ideological or religious considerations rarely

enter into the determination.

In the abortion context, however, best interest is not a matter of evaluating an

existing relationship, but of attempting to foresee the effect on a minor of an abortion as
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compared to the effect of bearing a child. Here religious and ideological questions play

a controlling role, and there is virtually no middle ground. A judge who believes that

abortion is mortal sin, or that the act will leave a burden of guilt on the psyche of the

women for the rest of her life, will always find that it is not in her best interests. One

who thinks an abortion is morally acceptable will naturally find it is in the best interests

of the minor to avoid the burden of pregnancy, the risk of childbirth, and the need either

to care for a child or place it for adoption. There is no intermediate position.

Indeed, the unsuitability of "best interest of the child" analysis in this context

reveals that a basic premise of the statute is, as a matter of common sense as well as

legal logic, fundamentally flawed. In order to reach the determination whether or not

the best interest of the minor would be served by a coerced continuation of her

pregnancy, the trial court must first determine that the minor is not "sufficiently mature"

and "sufficiently informed" to make the decision that she seeks to make -- to terminate

her pregnancy. But the Attorney General never explains how, or under what

circumstances, the best interest of a minor who is too immature to decide that she does

not wish to give birth will be served by requiring her to have a child she does not wish to

have. It would seem to follow naturally that if a minor -- say, a 13-year old -- is too

immature and ill-informed to decide not to have a child, it would never be in her best

interest for a judge to force her to bear that child.

Thus, when a minor is found by a court to be insufficiently mature to make the

decision not to become a parent and to abort, it is a foregone conclusion that the minor

is also too immature to become a parent. That the statute allows trial judges to



determine that it would be in the best interestsof the immature pregnant minor to

becomea mother againsther wishes-- when there is no logical or experiential basis to

suggestthat the immature minors' best interests are servedby coercedmotherhood -- is

convincingproof that the statute,with its vague and standardlessgrant of authority to

determine "sufficient maturity" aswell as "best interest" -- is nothing less than an open

invitation to trial judges to impose their personal preferences regarding the highly

divisive topic of abortion on the minors who comebefore them.

This is borne out by the empirical data available. As discussed in respondents'

brief, in many states, judges routinely grant the minor's petition, because they find that

they indeed have no reason to supersede the minors' own feelings about whether or not

to bear a child. However, there is also increasing evidence that in some states, just the

reverse happens. Minors are never granted the right to terminate pregnancy.

Thus, the New York Times reports that while in Massachusetts young women

routinely get judicial approval, "what is routine in Massachusetts is all but unheard of in

Indiana..." (Parental Consent to Abortion: How Enforcement Can Vary, New York

Times, May 28, 1992, page A1.) The same article quotes the head of a clinic for women

in Indianapolis as noting that in six years, she had never heard of a single case in which a

woman had obtained a judicial bypass. (Id.)

Thus, as the same article notes, it is no coincidence that the tragic case of Beckie

Bell occurred in Indiana. Beckie Bell, as is well known, died of a botched abortion

rather than tell her parents of her pregnancy or go before a judge in Indiana who was

unsympathetic. (Id.) Her parents now travel the nation arguing against parental consent
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laws. (If.) Like rational and loving parents, they would rather see their daughter alive,

rather than forced to have an illegal abortion by an unjust law.

Not just personal and religious preferences, but politics also plays a role here. It

would be naive indeed to assume that the ever-present raging political forces which

dominate every debate on abortion will not be present in this context. Every local judge

can expect there will be those waiting to see whether or not he or she is granting

abortions to minors. If even the United States Supreme Court can complain of the

increasing political pressure in abortion cases (Planned Parenthood v. Casey, su____, 120

L.Ed.2d at pp. 708-709), then the Court is respectfully asked to consider the kind of

politicaI pressure, or, in the absence of that pressure, outright hostility or violence, which

might be brought to bear on California judges, especially in outlying counties. AB 2274

would create an untenable situation for our state's hardworking trial court judges.

III. THE PARENTAL CONSENT STATUTE IS UNCONSTITUTIONAL ON ITS FACE

BECAUSE IT AUTHORIZES A JUDGE TO DENY A MINOR'S RIGHT TO

TERMINATE HER PREGNANCY WITHOUT FINDING THAT EXERCISE OF THAT

RIGHT WOULD BE DETRIMENTAL TO THE MINOR.

As noted earlier, Hill v. National Collegiate Athletic Ass'n, su__, 7 Cal.4th 1, 33-

34 holds that when a case under the Privacy Clause of the California Constitution

"involves an obvious invasion of an interest fundamental to personal autonomy," the

Court will assess the asserted violation of the right to privacy under a compelling interest

standard. In so stating in Hill, this Court announced no new rule of law, but merely

adhered to its prior decisions in such cases as Conservatorship of Valerie N. (1985) 40
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Cal.3d 143, Committee to Defend Reproductive Rights v. _ (1981) 29 Cal.3d 252,

and Peo__eg_p_lev. Belous (1969) 71 Cal.2d 954.

These decisions are sound, and define the content of the compelling interest test.

That test does not only require that when the state seeks to invade an interest

fundamental to personal autonomy, it present a "compelling" reason to do so; it also

requires that the court determine '_hether the regulation is necessary, to accomplish that

[compelling] purpose, and [whether] the restriction is narrowly drawn." (Conservatorship

of Valerie N., _ 40 Cal.3d at p. 164 (emphasis added), citing Peo..____p_v. Belous,

su___, 71 Cal.2d at p. 964.)

In this case, even assuming arguendo that the state could present a "compelling

interest" that could satisfy the first part of the test, it is apparent that the statute, on its

face, fails to meet the remaining requirements for constitutionality.

This is so because the judicial bypass provision of the statute does not require

that, in order for a trial court to deny an abortion to a minor who is, in the trial court's

subjective view, "insufficiently mature" and insufficiently prepared to make the decision

to terminate her unwanted pregnancy, the trial court must also determine that an

abortion would be detrimental to the minor. The statute provides:

"In the event that the court finds that the performance of the

abortion would be in the minor's best interest, the court shall

grant the petition ordering the performance of the abortion

without consent of, or notice to, the parents or guardian. In

the event that the court finds that the performance of the
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abortion is not in the best interest of the minor, the court

shall deny the petition."

Thus, to deny a minor the right to terminate her unwanted pregnancy, the trial

court need only find that an abortion would not be in her "best interest."

But if there is indeed a "compelling" interest in protecting the health and welfare

of pregnant minors who seek abortions that cannot be met absent legislation (and there

is none), that interest can be effectively advanced by a "narrowly drawn" statute that will

not deny minors the right to exercise this fundamental autonomy privacy interest unless

it is strictly necessary. Such a "narrowly drawn" statute would provide that only in the

event the court finds that the abortion the pregnant minor seeks would be detrimental to

the minor may the court enter an order denying her the right to exercise procreative

choice.

This distinction is not merely theoretical. Consider, again, a hypothetical situation

-- but one that is virtually certain to arise should this Court uphold the statute: a

pregnant 12-year old who is, for good reason, afraid to tell her abusive parents that she

is pregnant and wants an abortion, summons the courage to file a petition to obtain an

order allowing her to terminate her pregnancy. At the hearing on the petition, before a

judge who has strong moral and religious views on what the judge regards as the

immorality of abortion, the judge finds the minor to be not "sufficiently mature" to make

the abortion decision. The judge then turns to the "best interest" of the minor.

No evidence is presented that would support a conclusion that the abortion would

be harmful to the minor.
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Is the trial court then required to issuethe order allowing the abortion to go

forward?

No, not under the statute before this Court. Instead, even in the complete

absence of any evidence that the minor would be harmed by the abortion she seeks, the

trial court is free, in the exercise of its discretion, to deny the pregnant teenager the right

to terminate her pregn_/ncy, simply on the finding that it would be "better," or in the

"best interest" of the minor, for her to bear the child.

Plainly, this statute cannot be defended as "narrowly drawn" to meet the

government interest in protecting the health of the minor without intruding unnecessarily

into the realm of protected autonomy interests, because it does not require a finding of

detriment to the minor as a condition precedent to denial of her fundamental right to

terminate her unwanted pregnancy. Any statute that was "narrowly drawn" to protect

that right would include such a requirement. 4

4 The requirement that a finding that a particular judicial resolution would be

"detrimental" to a minor is a familiar concept to this Court. (See, e.g., In re Jasmon O.

(1994) 8 Cal.4th 398, 425 [in action to terminate parental rights, court must determine

'Whether return of the child to the parent would be 'detrimental' to the child"]; In re

B.__._.GG.(1974) 11 Cal.3d 679, 698 [similar].)
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IV. THE PARENTAL CONSENT STATUTE IS VOID ON ITS FACE BECAUSE IT

FAILS TO REQUIRE THAT DEPRIVATION OF A MINOR'S FUNDAMENTAL RIGHT

TO TERMINATE HER PREGNANCY BE MADE ONLY ON CLEAR AND

CONVINCING EVIDENCE.

The parental consent statute violates not only the Privacy Clause of the California

Constitution; it also violates the due process clauses of both the California and United

States Constitutions, because it fails to provide that a pregnant minor's right to terminate

her unwanted pregnancy may only be denied by a court when the court finds that the

denial of that right is justified by clear and convincing evidence.

The leading case is Santosl_ v. Kramer (1982) 455 U.S. 745, 102 S. Ct. 1388, 71

L.Ed.2d 599. There, the high court held that in parental termination proceedings,

parental unfitness must be proved by clear and convincing evidence. The Court looked

to three factors in making that determination: "the private interests affected by the

proceeding; the risk of error created by the State's chosen procedure; and the

countervailing governmental interest supporting use of the challenged procedure." (455

U.S. at p. 754.)

In this case, consideration of these three factors compels the conclusion that a

clear and convincing evidence standard is constitutionally mandated.

First, as to the private interest affected by the proceeding, it cannot be denied

that the right to terminate a pregnancy is a fundamental one. Indeed, the interest of a

minor in terminating an unwanted pregnancy is of profound importance to the minor.
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Her inability to do so may have dramatic and long-lasting consequences, adversely

affecting her educational future, her economic status, her employment prospects, her

choice of a mate, and virtually every other significant aspect of her life, for several

decades if not for the remainder of her existence. It is difficult to imagine any other

decision made by our courts in a civil case that routinely has more far-reaching

consequences on an unwilling litigant. The importance of the interest at stake for the

minor who seeks to end an unwanted pregnancy cannot be overemphasized. This factor

alone militates strongly in favor of a clear and convincing evidence standard.

The second factor, the risk of error created by the chosen procedure, also weighs

heavily in favor of the conclusion that clear and convincing evidence is required. As the

Court made clear in Santosk-2 v. Kramer, su__qp___,this factor is closely related to the

importance of the private interest. "Increasing the burden of proof is one way to impress

the fact finder with the importance of the decision and thereby perhaps to reduce the

chances that inappropriate" decisions are reached. (455 U.S. at p. 764.) And, as noted

above, the wrong decision can have effects that are long-lasting and devastating. The

risk that a pregnant minor will erroneously be forced to have a child she does not want is

constitutionally unacceptable. As in Santosk2, "[a] standard that allocates the risk of

error nearly equally between [the two possible] outcomes does not reflect properly their

relative severity." (Id. at p. 765.)

Finally, analysis of the third factor requires consideration of the State's interest in

maintaining the preponderance of the evidence standard in petitions by minors to

terminate unwanted pregnancies. Here, the State has no such interest. As in Santosk_,
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"a stricter standard of proof would reduce factual error without imposing substantial

fiscal burdens upon the State." (Santosky v. Kramer, su__u.p__,455 U.S. at p. 767.) As to

the administrative burden, the high court rejected the notion that employing a higher

standard of proof in parental rights termination proceedings would "create any real

administrative burdens .... " (Id.) The same is no less true under the parental consent

statute in this case.

Accordingly, this Court should conclude that the parental consent statute violates

federal and state due process guarantees, as well as the state privacy guarantee, because

it fails to require that a court may deny a minor's right to terminate her pregnancy only

upon a showing of clear and convincing evidence.

V. CONCLUSION

For the foregoing reasons, as well as those set forth in the brief of respondents,

this Court should affirm the judgment of the Court of Appeal. 5
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